Overall, we commend the agencies on the Update. It provides many useful and needed revisions to the Guidelines and appropriately reflects changes effected by judicial decisions and agency policy documents over the past two decades.
We are concerned, however, that the Update does not address the substantial body of agency guidance and law that has emerged in recent years regarding the licensing of standards-essential patents (SEPs) on terms that are "fair, reasonable and nondiscriminatory" (FRAND). This topic, which directly relates to the intersection of IP licensing and antitrust law, is squarely within the subject matter addressed by the Guidelines.
The agencies' past guidance on these issues has appeared in numerous official pronouncements, orders and policy documents including: In addition to these official documents, numerous public statements and speeches concerning standardization and FRAND licensing have been made by high ranking agency officials over the past decade. 12 These statements and speeches have been consistent with official agency guidance and case law, and have been instrumental in clarifying many of the complex issues that have arisen in this area of law.
Agency Policy Statements
This large body of guidance provided by the agencies and agency leadership over the past decade indicates that collaborative standard-setting should generally be viewed as a procompetitive activity that has the potential to yield significant market efficiencies, promote innovation and enhance consumer welfare. The agencies have endorsed the development of FRAND and other licensing commitments by private sector standards bodies, and have acknowledged the enforceable nature of such commitments. By the same token, the agencies have identified potential anticompetitive harms that could result when firms engage in anticompetitive conduct relating to FRAND licensing. Among other things, both agencies have expressed concern regarding a SEP holder's pursuit of injunctive relief and exclusion orders when it has committed to grant licenses on FRAND terms.
Collectively, this guidance has shaped the practice of standards-setting organizations and private firms engaged in standard-setting. It has had a significant impact not only on market actors in the United States, but on firms, standards bodies and regulatory agencies around the world. In this regard, the DOJ and FTC have come to be viewed as global leaders in considering these complex legal and economic issues.
The omission of any mention of SEPs and FRAND in the updated Guidelines is not only surprising, but potentially damaging to the significant progress that has been made regarding these issues. By their silence, the agencies invite those who are unhappy with their recent positions on these issues to suggest that the agencies have retreated from these positions, and that they are no longer willing to commit to them publicly. We can only hope that this is not the case, and that the agencies' silence in this area represents an oversight, rather than an intentional disavowal of well-reasoned and globally respected positions that have been developed over the past two decades.
To this end, we urge the agencies to include their analysis of SEPs and FRAND licensing, with reference to existing case law, in the Update. If this is not feasible, then at a minimum we suggest that the agencies indicate that prior policy positions taken in the documents and public statements cited above continue to reflect the views of the agencies, and that their omission from the Update does not constitute a retreat from or disavowal of these positions. We believe that such clarifications will ensure that the agencies' positions on these important issues are not misconstrued or mischaracterized, and that they will continue to guide public and private conduct appropriately in the area of standard setting. 
